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I. INTRODUCTION


This outline is intended to be a tool for the general practitioner who occasionally must address issues relating to estate planning and taxes.  Rather than serve as an exhaustive discussion of issues, it should serve as a basic framework to recognize and address issues which frequently confront the general practitioner.  Hopefully, the outline will allow the reader to avoid some of the common pitfalls encountered in this area of the law.

II. 
DO ALL CLIENTS NEED A WILL?
One of the most misunderstood areas of Louisiana law is whether clients should have a will.  Almost thirteen years ago, Louisiana abolished forced heirship for most children above the age of 23.  Since that significant change in the law, many Louisiana attorneys have mistakenly assumed most clients do not need a will.  In rare cases, this is true.  In most cases, major problems and regrettable consequences can be avoided by executing a valid will.  

 

In Louisiana, property is divided into two principal categories: (1) separate; or (2) community.  Most property acquired before marriage is separate property.  Absent a pre-nuptial agreement, most property acquired during marriage is community property, except most property acquired by inheritance or donation.  The characterization of property as separate or community is important because, if a client dies without a will ("intestate"), Louisiana law controls the transfer of property upon death, and separate and community property pass by different rules.

 

In intestacy, community property passes to children or grandchildren (if a child has predeceased the decedent), subject to a usufruct for life or remarriage in favor of the spouse.  Separate property passes to children or grandchildren and no usufruct or any other rights are granted to the surviving spouse.

 

Most clients are not satisfied with these results.  For instance, if a client dies intestate, the spouse does not receive full ownership over the family home.  If the surviving spouse remarries, the children can force the surviving spouse to sell the family home.  Similarly, should the surviving spouse need to sell the home for liquidity or because it simply cannot be maintained, the consent of the children will be required.  This often leads to problems and has the potential to create great strain on family relationships.  In addition, few clients realize that if they die without a will, their surviving spouse receives no rights whatsoever to any separate property.  Frequently, some inherited or donated asset is used by spouses in an essential manner.  Without a will, the surviving spouse will no longer have any legal rights over this asset upon the death of the other spouse.

 

There are several other compelling reasons for clients to prepare and execute a will.  A will allows clients to designate who their succession representative will be.  Recently, Louisiana approved the use of independent administrations.  Independent administrations allow successions to be handled in less formal and less expensive manner.  However, there are fewer safeguards, that makes designation of the appropriate person very important.  By will, clients can waive the requirement that the administrator post a bond, thereby reducing expenses to the succession.  If clients have young children, it is prudent to designate who the tutor (guardian) for the children will be should both spouses both die.  Without such a designation, confusion and tension may develop among relatives in deciding who will care for the children.  This result can easily be avoided with a will.  A will can also be used to establish trusts.  It is usually not a good idea to leave assets to children outright if they are below the age of thirty.  A trust can be used to administer assets for the benefit of children or young adults until they have reached sufficient maturity to manage assets for themselves.  For larger estates, wills are necessary to ensure that all inheritance tax exemptions available at death are utilized.  Without a will, certain tax exemptions are frequently lost, resulting in a significant increase in the taxes paid by the estate.
III. DO IT RIGHT
A. Louisiana now recognizes only two valid forms for executing a will.

1. Olographic – entirely written, dated and signed in the hand of the testator.  La. Civ. Code art. 1575.

2. Notarial – in writing, dated and executed in a specific manner and requiring an attestation clause.  Don’t take any chances, use the exact language for the attestation clause set forth in the civil code.
a. If the testator knows how to sign his name and read and is physically able to do both, then use the following attestation clause at the end of the will:
“In our presence the testator has declared or signified that this instrument is his testament and has signed it at the end and on each other separate page, and in the presence of the testator and each other we have hereunto subscribed our names this ____ day of _____, ____.”  La. Civ. Code art. 1577.

Make certain the will is signed on each page.  The writer recently examined two multi-page notarial wills which lacked signatures on only one page. The omitted signatures obviously were inadvertent but, nevertheless, rendered the wills invalid.
b. If the testator knows how to sign his name and to read, and is physically able to read but unable to sign his name because of a physical infirmity, the following attestation clause is placed at the end of the will:

“In our presence the testator has declared or signified that this is his testament, and that he is able to see and read and knows how to sign his name but is unable to do so because of physical infirmity; and in our presence he has affixed, or caused to be affixed, his mark or name at the end of the testament and on each other separate page, and in the presence of the testator and each other, we have subscribed our names this ____ day of _____, _____.”  La. Civ. Code art. 1578.

c. If the testator does not know how to read, or is physically impaired to the extent that he cannot read, whether or not he is able to sign his name, then the testament must be read aloud in the presence of the testator, the notary, and the two witnesses and the following attestation clause is placed at the end of the will:
“This testament has been read aloud in our presence and in the presence of the testator, such reading having been followed on the copies of the testament by the witnesses [and the notary if he is not the person who reads it aloud,] and in our presence the testator declared or signified that he heard the reading, and that the instrument is his testament, and that he signed his name at the end of the testament and on each other separate page; and in the presence of the testator and each other, we have subscribed our names this ____ day of ____, ______.”  La. Civ. Code art. 1579.
d. If the testator knows how to and is physically able to read Braille, he may execute a notarial testament placing the following attestation clause (in writing, not in Braille) at the end of the will:
“In our presence the testator has signed this testament at the end and on each other separate page and has declared or signified that it is his testament; and in the presence of the testator and each other we have hereunto subscribed our names this _____ day of ______, ______.”  La. Civ. Code art. 1580.
e. If the testator is legally deaf or is legally deaf and blind and is unable to sign his name because of a physical infirmity, the following attestation clause must be used at the end of the will:
“The testator has declared or signified by sign or visual English that he knows how to sign his name but is unable to sign his name because of a physical infirmity and he has affixed his mark at the end and on each other separate page of this testament, and declared or signified in our presence that this instrument is his testament and in the presence of the testator and each other we have hereunto subscribed our names this _______ day of _______, ____.”  La. Civ. Code art. 1580.1

At least one of the witnesses to the testament must meet the qualifications of a certified interpreter for the deaf as provided for in La. R.S. 46:2361 et. seq.
B.
Witnesses
1.
Persons who are insane, blind, under the age of sixteen, or unable to sign their own name cannot be witnesses to any testament.  Article 1581 further states that a competent person who is deaf or unable to read cannot be a witness to a notarial testament.  La. Civ. Code art. 1581.
2.
A testament is still valid if a witness or notary to the testament is also a legatee.  However, any legacy left to the witness or notary is invalid unless the witness or notary would have been an intestate heir.  In that case, the witness or notary will receive the lesser of the intestate share or the legacy left in the testament.  La. Civ. Code art. 1582.
3.
The spouse of a legatee may not be a witness to a testament, but having a legatee’s spouse as a witness does not invalidate the testament.  As with the witness and notary legatee above, if the legatee is an intestate heir, the legatee will receive the lesser of the testamentary legacy or his intestate share.  However, any testamentary conditions placed on the legacy remain in effect.  La. Civ. Code art. 1582.1.
IV. POWERS OF ATTORNEY AND OTHER DESIGNATIONS

A.
Durable Power of Attorney
1.
“Durable” Powers of Attorney in Louisiana survive the principal’s incapacity and, therefore, can be relied upon for extended management of the principal’s assets. 
2.
Advantages:

a.
An informal and inexpensive alternative to interdiction.

b.
Allows the client to designate the person or persons who may act on his behalf and the conditions under which such persons can act when a client is legally incapacitated.

c.
It may be revoked at any time.
d.
If the powers are expressly granted, the agent can make gratuitous transfers for estate planning purposes (annual exclusion gifts, payment of charitable pledges, etc.).

e.
The principal may designate the person who would be his curator if interdiction of the principal becomes necessary.

3.
Disadvantages:

a.
A Power of Attorney can only be executed by a competent adult.  Thus, once a client loses capacity, a power of attorney is no longer a viable option.  
b.
It is revocable, and therefore it may not provide sufficient protection for impressionable clients.
c.
It is also revoked upon the following events:

(i)
Resignation by the agent (unless a successor is appointed) or renunciation of his power;

(ii)
Death of the agent (unless a successor is appointed);
(iii)
Bankruptcy of the principal or agent;

(iv)
Interdiction of the agent;

(v)
Qualification of the curator of the interdicted principal;

(vi)
Occurrence of a condition stipulated in the power; or

(vii)
Purpose for which the power was created is accomplished or becomes impossible, or the object of the power is destroyed or disposed of by the principal.

d. There can be more than one power of attorney executed at different times by the principal appointing more than one agent without revoking the prior agent’s appointment, opening the door to confusion and obvious problems.
e. Springing powers of attorney:  Clients may be reluctant to grant to anyone the immediate power to deal with their assets and prefer that the document only become effective upon disability.  Generally, these documents will require a physician certify in writing that the client has become incapacitated.  However, most physicians are quite reluctant to make such certifications since they understand the legal consequences of such a certification are significant.  A better approach may be to make the power of attorney immediately effective, but to deposit it with a trusted individual (attorney or CPA) to be released only in the event of obvious incapacity.
B.
Medical (or “Health Care”) Power of Attorney

1.
Authorizes the agent to consent to medical procedures needed by the principal.
2.
Designed to let the client, not a court, determine the person who will make decisions concerning the client’s medical treatment.

3.
Expressly authorized by La. Civ. Code art. 2997.

4.
The agent under a Medical Power of Attorney is the third person identified in a list of persons in order of priority (following the adult patient acting for himself and the judicially appointed tutor or curator of the patient) who are authorized to consent to any surgical or medical treatment or procedure.  La. R.S. 40:1299.53.  Importantly, the properly designated agent is given higher priority than the principal’s spouse, children, parents, siblings and other relatives in the direct line.

C.
Living Wills


A Living Will is a document executed by an individual expressing his desires as to withholding or withdrawing life-sustaining medical treatment if an individual suffers a terminal and irreversible condition.
1.
Louisiana first recognized their validity in 1984 with the passage of La. R.S. 40:1299.58.1, et seq.,
2.
In Cruzan v. Missouri, 110 S.Ct. 2841 (1990), the U.S. Supreme Court recognized an individual’s constitutional right to refuse medical treatment but required that the person’s wishes must be clearly expressed.

3.
The document is simple, easy to execute and subject to few formalities.  A written declaration need only be signed by the client in the presence of two witnesses.  La. R.S. 40:1299.58.3(A).
4.
CAUTION:  A person who is related to the client by blood or marriage and who would be entitled to any portion of the client’s estate may not serve as a witness.  La. R.S. 40:1299.58.2(16).  These are often the persons closest to the client and most likely to be used as witnesses by an unaware client.
5.
The Secretary of State maintains a declaration registry to allow for the registration of the original, multiple original or a certified copy of the Declaration.  Any attending physician or health care facility may request the Secretary of State to confirm the existence of a declaration and to disclose its contents.  La. R.S. 40:1299.58.3.
6.
Shiavo Amendment:  La. R.S. 40:1299.58.3, was amended by La. Act 2005, No. 447.  The statute was substantially changed in response to the notorious Terry Schiavo case regarding a dispute between the husband and parents of a comatose Florida woman regarding the withholding of food and fluids.  The new form allows the declarant to expressly declare, by the use of initials, his or her instructions to withhold nutrition and hydration or to administer nutrition and hydration.  A declaration executed prior to August 15, 2005 which omits an option regarding nutrition and hydration is not rendered invalid nor is there any presumption that the declarant desires to receive nutrition or hydration invasively. 
D.
Organ Donation


1.
La. R.S. 17:2351-2359, the Louisiana Anatomical Gift Act

2.
As long as there is no knowledge of a client’s expression to the contrary, certain persons may donate body parts of a decedent for certain stated purposes.  The persons listed may execute a document of gift either after the decedent’s death or during the decedent’s terminal illness. The stated order of priority of those who may consent is as follows:
(i)
The spouse;
(ii)
Adult son or daughter;

(iii)
Either parent;

(iv)
Adult brother or sister;

(v)
The “guardian of the person of the decedent” at the time of his death;

(vi)
Any other person authorized or under obligation to dispose of the body.
3.
Anatomical gifts can be made in a will, even if the will is not probated, or even if the will is subsequently declared invalid.  La. R.S. 17:2354(A).

4.
La. R.S. 32:410(B) provides for a notation on a person’s driver’s license of the fact that he is a donor of body parts.
E.
Disposition of Remains
1. If the decedent provides for the disposition of his remains in the form of a written and notarized declaration, this will control.  La. R.S. 8:655.  In the event the decedent has made multiple declarations regarding internment, the last declaration will control (It is a good practice to provide for such a declaration in a will if the client is so inclined)  If a decedent does not provide specific directions regarding the disposition of his remains, the following people, in the following order, have the right to control interment of the decedent’s remains:

(i)
Surviving spouse, if no petition for divorce has been filed by either spouse prior to the decedent’s death;

(ii)
A majority of the surviving adult children of the decedent, not including grandchildren or other more remote descendants;
(iii)
The surviving parents of the decedent;

(iv)
A Majority of surviving adult siblings of the decedent;

(v)
Majority of adult persons respectively in the “next degree of kindred” as established in Civil Code Article. 880, et seq.
V. PROPER USE OF THE MARITAL DEDUCTION 

A.
The Code

Most attorneys are aware that amounts left to a spouse are exempt from Louisiana inheritance tax
 and are a deduction from the estate for federal estate tax purposes
.  The deduction is commonly referred to by estate planners as the “marital deduction.”  However, many attorneys mistakenly overuse the marital deduction.


B.
Improper Use of the Marital Deduction

Effective January 1, 1996, the Louisiana Constitution and La. Civ. Code art. 1493 were amended.  The amendment reduced the scope of forced heirship in Louisiana.  Currently, only children below the age of twenty-four or those of any age who, because of mental incapacity or physical infirmity, are incapable of taking care of themselves are forced heirs.  In response, practitioners frequently advise clients to draft wills leaving all of their property to their spouse.  From a substantive state law standpoint, this is proper if none of the descendants are forced heirs.  Unfortunately, this simplistic approach can dramatically increase the estate tax bill paid by the spouses’ cumulative estate.


C.
Unified Credit


Each spouse is granted a credit against federal estate tax in the amount of $3,500,000
.  Thus, with proper planning, a married couple can shield $7,000,000 from federal estate tax. 


D.
The Marital Deduction

The full amount of property left to a spouse is deducted from the estate to determine the taxable portion of a decedent’s estate for federal estate tax purposes.  After the deduction is subtracted, the net estate is subject to estate tax at the rate of 45%.
  If the net estate, after subtracting the property left to a spouse, is $3,500,000 or less, the estate will not incur federal estate tax.  Any amount above $3,500,000 will be subject to estate tax at a rate of at least 45%.

All property left by the decedent to his spouse in full ownership qualifies for the marital deduction.  In addition, all property left to others, subject to a usufruct for life favor of the surviving spouse or over which the surviving spouse has an income interest for life qualifies for the marital deduction.
  Property left by the decedent to others, subject to the surviving spouse’s lifetime usufruct or income interest is defined in the Internal Revenue Code as Qualified Terminable Interest Property and commonly referred to by estate planners as “QTIP” property.

When the decedent leaves property to the surviving spouse in full ownership (as is the case when practitioners commonly prepare wills for spouses where they leave all property to each other outright), the estate must deduct that marital deduction property in computing the decedent’s net estate.
  When the decedent leaves QTIP property to his surviving the spouse, the estate is given the choice to either deduct the QTIP property from the estate to determine the net estate or the estate can opt not to deduct the QTIP property in calculating the net estate.


E.
Illustrative Problem

Since property left to a spouse in full ownership must be deducted from the decedent’s estate to determine the net estate for federal estate tax purposes, simple wills where the spouses leave everything to each other often result in an unnecessary increase in estate tax as illustrated below.



1.
Poor Planning

Jim and Sue, Louisiana residents, have three children who are all above the age of twenty-three and capable of taking care themselves.  They approach Jill, an office practitioner, and ask Jill to prepare wills in which they leave all their property to each other.  Jim and Sue have approximately $7,000,000 in assets, all of which is community property.  Jill prepares a one page will for each spouse whereby they leave all their property to each other.  Jim dies in 2009.  His net estate for federal estate tax purposes is -0- because all the property left to Sue must be deducted in determining the net estate.  Thus, Jim’s estate owes no federal estate tax or Louisiana inheritance tax at his death.  Sue dies two years later in 2011 possessed of the entire $7,000,000 ($3,500,000 was hers by virtue of community property and Jim left her the other half). Sue executed a new will after Jim died leaving all her property to her children.  Sue’s net estate is $7,000,000.  Sue’s estate owes approximately 1,700,000 in federal estate tax. (For hypothetical purposes, both this scenario and the one below assume the unified credit remains $3,500,000 for the next several years).


2.
Proper Planning

Assume the same facts as above, except Jill went to a seminar and she knows that Jim and Sue will incur unnecessary estate tax if they leave all their property outright to each other.  Accordingly, Jill suggests Jim and Sue execute wills leaving all their property to their children, subject to a usufruct for life in favor of the surviving spouse.  Further, the usufructuary is given the power to dispose of, alienate or encumber nonconsumables.
  In essence, the surviving spouse is given the functional equivalent of full ownership of the decedent’s property.  Now, when Jim dies, Sue still has full access to the entirety of the collective community estate, but the property left by Jim is considered QTIP property.  In calculating Jim’s net estate, the QTIP property does not have to be deducted because, for QTIP property, the marital deduction is optional.  Jim’s net estate is $3,500,000.  The estate uses its unified credit to fully offset the estate tax on Jim’s estate and, thus, no tax is due.  In 2011, when Sue dies, the QTIP property is not part of her estate and her net estate is $3,500,000.  Sue’s estate utilizes her unified credit to fully offset the estate tax on her estate.  Jim and Sue’s collective estate has fully escaped federal estate tax, saving $1,700,000 that would be due if they executed simple wills leaving all their property to each other.

VI.
NON-PROBATE ASSETS

A.
Traps for the Unwary
Retirement plans, life insurance policies, annuities and TOD (“transfer on death”) accounts present more opportunities for tax and estate planning mistakes than any other asset a client will own.  Numerous issues exist in the tax and estate planning area and in the broad body of substantive law generally applicable to these assets.  An exhaustive discussion of these many issues is beyond the scope of this outline.  The text below is intended to provide the practitioner a nutshell to avoid and, hopefully address, some of the more common problems.


B.   Substantive Provisions

1.
Beneficiary Designations

a.
Generally IRAs,
 ERISA governed
 private pension plans
 and Louisiana governmental pensions
 are payable to the designated beneficiary.  ERISA governed private pension plans
 and Louisiana governmental pensions
 provide that a surviving spouse generally must receive a portion of the participant’s pension benefits upon the participant’s death.  There is no similar provision which mandates the spouse receive a certain portion of an IRA upon the account owner’s death.  Frequently, clients who remarry will not be aware that their new spouse must receive a portion of their pension.  This benefit can be waived by requesting that the new spouse sign a spousal consent.
  Importantly, divorcing clients should be aware that they must change their beneficiary designations if they do not want their previously designated ex-spouses to receive their pension benefits.

b.
Bank and Custodian Accounts. See La. R.S. 6:314, 6:653.1 and 6:766.1 There are a statutes in Louisiana that authorize accounts with payable on death or transfer on death designations and the financial institution is protected from liability for payment consistent with the designation.  However, great care should be taken when dealing with these statutes as it does not appear that compliance with these statutes transfers ownership to the designated individual; instead, they appear to merely provide protection from liability for the financial institution which makes payments in strict conformity with the statute.
c.
One case does suggest that such POD accounts transfer ownership to the designee.  See Carnahan v. West Carroll Nat’l Bank, 707 So. 2d 505 (La. App. 2d Cir.), writ denied, 719 So. 2d 54 (1998). However, 6:314(F) and Succession of Mulqueeny, 156 So.2d 317 (La. App. 4th Cir. 1963) suggest such accounts do not transfer ownership. See also Succession of Granger v. Worthington, 829 So.2d 1108 (La. App. 3rd Cir. 2002).

d.
The better practice for an attorney is to counsel client’s to ensure that any TOD or POD designations are totally consistent with the provisions of the client’s will.   Otherwise, the stage is likely set for conflict and litigation between the TOD designees and the legatees in the decedent’s will.


2.
Community Property 

In Louisiana, pension benefits earned during the marriage belong to the community of acquets and gains existing between the spouses.
  Upon divorce, the non-participant spouse is entitled to a partition of the pension recognizing the community interest.
  If the pension benefits are governed by ERISA, the partition must be accompanied by a Qualified Domestic Relations Order.

Curiously, if the non-participant spouse dies while married to the participant spouse, the non-participant spouse’s interest in the pension is not recognized.
   It is uncertain whether this non-recognition rule applies to IRAs as well.



3.
Claims of Forced Heirs and Creditors

IRAs, ERISA-governed pensions and Louisiana governmental pensions are not subject to the claims of forced heirs.

IRAs,
 ERISA-governed private pensions
 and Louisiana governmental pensions
 are exempt from claims of creditors.  The exemption does not protect the pensions from claims for marital or child support.


C.
Tax and Estate Planning Provisions



1.
Income Tax

Most Louisiana governmental pensions
 are exempt from Louisiana income tax.  No provision exempts IRAs and ERISA-governed private pensions from Louisiana income tax.  Further, Louisiana governmental pensions, IRAs and ERISA-governed private pensions are subject to federal income tax.



2.
Estate and Inheritance Tax

All pensions are exempt from Louisiana inheritance tax unless the proceeds of the pension are payable to the estate of the decedent.
  If the estate is subject to Federal estate tax, the estate may be required to pay Louisiana estate transfer tax on the pension.
  However, this tax does not impose any additional tax on the estate because it offsets, dollar for dollar, the amount of federal estate tax payable to the IRS.

If a decedent’s estate is subject to federal estate tax because its value exceeds the unified credit amount,
 pension benefits are subject to federal estate tax,

Since pension benefits pass pursuant to their beneficiary designations, care should be taken to ensure that the beneficiary designations dovetail with the provisions in the participant’s will.  If the spouse is solely designated to receive the pension benefits in full ownership, the decedent may waste his unified credit as is explained in section III above.  This problem can be rectified by designating a QTIP trust as the beneficiary or designating the children as beneficiaries with a usufruct for life in favor of the surviving spouse.

VII.
IMPORTANT RECENT CHANGES IN THE LAW 


A.
Revocation and Interpretation of Testaments



1.
NEW La. Civ. Code art. 1608 clarifies what shall constitute a revocation.

A revocation of a legacy or other testamentary disposition occurs when the testator:




a.
so declares in one of the forms prescribed for testaments;




b.
makes a subsequent incompatible testamentary disposition or provision; 




c.
makes a subsequent inter vivos disposition of the thing that is the object of the legacy and does not reacquire it; 




d.
clearly revokes a provision or legacy by a signed writing on the testament itself; or




e.
is divorced from the legatee after the testament is executed and at the time of his death, unless the testator provides to the contrary. Testamentary designations or appointments of a spouse are revoked under the same circumstances.


B.
Louisiana Inheritance Tax Phase Out

LSA R.S. 47: 2401, et. seq. previously provided,  in pertinent part, the following provisions regarding the phase out of Louisiana’s inheritance tax:


1.
For deaths occurring after June 30, 1998, and before July 1, 2001, the        inheritance tax rate is reduced by eighteen percent.



2.
For deaths occurring after June 30, 2001, and before July 1, 2002, the           inheritance tax rate is reduced by forty percent.



3.
For deaths occurring after June 30, 2002, and before July 1, 2003, the       inheritance tax rate is reduced by sixty percent.



4.
For deaths occurring after June 30, 2003, the inheritance tax rate is reduced by eighty percent.

 5. 
For deaths occurring after June 30, 2004, the inheritance tax shall not apply. 



However, effective January 1, 2010, LSA. R.S. 47:2401 through 2426 was repealed in its entirety by Sections 1 and 3 of Act 2008, No. 822.  


Further, prior law provided that inheritance tax prescribed three years after the thirty-first day of December of the year the inheritance tax return was filed (LSA-Const. Art. 7, §16;  LSA-R.S. 47:1580).   Section 2 of No. 822 of Act 2008 clarified that, in light of the total abolishment of the inheritance tax, prescription shall be deemed to commence on January 1, 2008, for any inheritance tax due to the State for deaths occurring before July 1, 2004, but for which no inheritance tax return was ever filed. 
C.     Separate Property Declaration 

1.  Procedural Change  

La. Code Civ. art. 2339 provides that a spouse may reserve the fruits and revenues of separate property by making a separate property declaration by authentic act or private signature duly acknowledged.  This article was amended by Act 855 of the 2008 Regular Session to require that a copy of a spouse’s separate property declaration be provided to the other spouse prior to recording the declaration in the conveyance records in the parish where the property is situated.  The article as amended provides that the declaration is effective when 1) the spouse is provided with a copy of the declaration and 2) the declaration is filed in the conveyance records. This amendment is effective as of August 15, 2008.

D.
Small Succession Provisions

La. Civ. Code P. arts. 3421 et. seq. allow for a simplified procedure for successions when a person dies without a will and with a small estate.  Generally, in order to currently qualify to utilize the procedures set forth in these articles, the decedent must die intestate, have an estate worth less than $50,000, and not be the owner of any immovable property (excepting cemetery plots).

Act 81 of the 2009 Legislative Session amended, reenacted and repealed several articles, effective January 1, 2010, applying to the small succession procedure, as follows:
1. La. Civ. Code P. art. 3421 

This article was amended to allow the small succession procedure to be utilized for persons dying intestate with an estate worth less than $75,000 (increased from $50,000).

2. La. Civ. Code P. art. 3431

This article was amended to allow the small succession procedure to be utilized for decedents owning “small succession immovable property”.  This term is fully defined in section D of this article, but in sum, appears to allow for the inclusion and transfer of the decedent’s primary residence. Previously, owning immovable property other than cemetery plots would have required a full succession. 
3. La. Civ. Code P. art. 3432

This article as amended provides that an estate meeting the requirements of a small succession may transfer property and recognize heirs through an Affidavit of Small Succession. This Affidavit must be signed by the surviving spouse, if one exists, and one or more of the decedent’s intestate heirs. The amended article sets forth the specific information required to be included in the body of the Affidavit, including but not limited to, the legal description of any immovable property, corresponding asset values, and names and addresses of the surviving spouse, heirs, and/or usufructuaries. 
4. La. Civ. Code P. art. 3433

Repealed in its entirety.

5. La. Civ. Code P. art. 3434

This article provides that it is permissible to have the spouse and/or heirs execute multiple originals of the Affidavit.  An original Affidavit and a certified death certificate shall be recorded in the Conveyance Records of the Parish of the decedent’s domicile and/or location of immovable property. Thereafter, the appropriate party would present either a multiple original or a certified copy of the Affidavit to asset custodians to facilitate the transfer of assets. It is important to note that section C(3) of this article as amended provides that any claim to be recognized a successor of the decedent prescribes two years from the recordation date of the Affidavit of Small Succession. 
� 	LSA-R.S. 47:2402(1)(e).


� 	IRC §2056.


� 	Pursuant to, Economic Growth and Tax Relief Reconciliation Act of 2001, the amount will increase in stages as follows:





			2001 				$   675,000


			2002 & 2003			$1,000,000


			2004 & 2005			$1,500,000


			2006, 2007 & 2008		$2,000,000


			2009				$3,500,000


			2010				Repealed


			*2011				$1,000,000	 





* The 2010 Repeal will remain effective only if Congress extends or makes the 2001 Act permanent.


� 	But, see IRC § 2001(c) and the Economic Growth and Tax Relief Reconciliation Act of 2001 which has estate tax rates gyrating until 2011.


� 	IRC § 2056(b)(7).


� 	Revenue Ruling 59-123, 1959-1 CB 248.


� 	La. Civ. Code art. 1499 permits a usufructuary to receive such broad powers even if the naked owners are forced heirs.


� 	LSA-R.S 9:2449.


� 	Virtually all private pensions plans are governed by ERISA.


� 	Egelhoff v. Egelhoff, 121 S.Ct. 1322, 69 USLW 4206 (2001).


� 	See e.g. LSA - R.S. 11:762, 11:1441-1443, 11:1523, and 11:1636.


� 	29 USC §1055.


� 	See note 11, supra.


� 	29 USC § 1055(c).


� 	Egelhoff v. Egelhoff, 532 U.S. 141, 121 S.Ct. 1322, 149 L. Ed. 2d 264 (2001); Contois v. Contois, 669 So. 2d 1181 (La. 1996).


� 	T.L. James & Co. v. Montgomery, 332 So. 2d 834 (La. 1975); Sims v. Sims, 358 So. 2d 919 (La. 1978).


� 	Sims, supra at note 16;  Johnson v. Wetherspoon, 694 So. 2d 203 (La. 1997).


� 	29 USC §1056(d)(3).


� 	Boggs v. Boggs, 529 US 833, 117 S. Ct. 1754, 138 L.Ed.2d 45 (1996); Heuszel v. Woldow, 747 So. 2d 181 (La. App. 3d Cir.1999), writ denied 754 So. 2d 230 (La. 2000); But see Act 642 of 2001 Regular session enacting LSA-R.S. 9:2801.1.


� 	See Boggs, supra note 19.


� 	La. Civ. Code art. 1505(D).


� 	LSA-R.S. 13:3881(D), 20:33.


� 	29 USC §1056(d).


� 	See e.g. LSA-R.S. 11:405, 11:570, 11:1003, 11:1331(B) and 11:1526.


� 	LSA-R.S. 11:292, 13:3881(D); Tenneco Inc. v. First Virginia Bank of Tidewater, 698 F.2d 688 (4th Cir. 1983).  LSA-R.S. 11:292 does not permit seizure of state retirement benefits to pay alimony.


� 	See e.g. LSA-R.S. 11:704, 11:1331, 11:1378, 11:1403, 11:1526, 11:1735 and 11:1905.


� 	LSA-R.S. 47:2404(C).


� 	LSA-R.S. 47:2431 et. seq.


� 	IRC § 2011.


� 	Currently $3,500,000.  See note 3, supra.


� 	IRC § 2033.


� 	See LSA-R.S. 47:2401 and 47:2403.
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